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BASIC is a Technology Driven HR Compliance Company
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Administration Offices



3HR Solutions should be simple. Keep it BASIC.

Technology Driven HR 
Solutions to Take Your 
Company Further 
Suite of HR Benefits, Payroll and Leave 
Management, and Compliance solutions 
offered individually or bundled. 
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Joe Aitchison, SPHR, SHRM-SCP, CHRS - BASIC Senior Vice President

Joe provides Business & HR client advisory services and HR outsource services 
nationally. He is a Human Resource professional with over twenty-five years business 
management and HR consulting experience. He has worked individual and multi plant 
manufacturing, retail, food processing, health care, legal administration and 
professional services.  

Mr. Aitchison is recognized as a leader in human resources and has obtained a 
lifetime certification as a senior professional in human resource management, SHRM 
– Senior Certified Professional and Healthcare Reform Specialist by the Healthcare 
Reform Center & Policy Institute. Mr. Aitchison serves on several for profit and not for 
profit boards. 

Presenter



5BASIC – HR Compliance & Technology

Agenda

What's New / Changed 
 Common Employer Mistakes 
 IRS 226J Letter - Employee goes to the Exchange
 ESRP Penalty Assessment 
We didn't report… Soooo what happens… IRS 5699 Letter 
What’s important for Payroll 
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What’s New and What’s Not
2019 Deadline for Deliver 
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Transition Relief – Good Faith 

6721 & 6722 “Good Faith Effort” Transition Relief for 2019

IRS Notice: 2018-94 (also in preceding years) 
• 2018 - The IRS extended “good faith transition relief” for the 2018 

reporting year.   
• The IRS is not penalizing employers for incorrect or incomplete 1095-C and 1094-C 

forms, as long as they were able to prove that a “good faith” effort was made to comply 
with the ACA requirements. 
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What’s New

Individual Fed Mandates (Penalties) 2019 and 
Going Forward
• In the past if you went without Affordable Care Act (ACA) 

compliant health insurance for more than two months, 
you would have to pay a significant tax penalty.

• The 2018 Penalty for going without health insurance was 
$695 per uninsured adult or 2.5% of your income, 
whichever amount was higher.

• 2019 - The Federal Individual Mandate has been 
repealed - there is no tax penalty at the federal level. 
Original Purpose of the Employee 1095-C / B forms was 
to validate health benefit coverage.

State Mandates Currently In Place

State Effective Year

California 2020
District of Columbia         2019
Massachusetts 2007
New Jersey 2019
Rhode Island 2020
Vermont 2020
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Affordability Changes 

• 2019 affordability percentage is 9.78%  
• Box “1” of W-2 Wages – (2F)
• 130 hours x Hourly Rate of Pay (at 

time starting the current plan year) –
(2H)

• Federal Poverty - (1A)

• Employers need to confirm that the employee premium portion for self only 
coverage is affordable. 
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Common Employer Mistakes
1. Provide affordable coverage that meets minimum essential coverage / minimum value (MEC / MV) to all full-time 

eligible employees

• Employers often don’t understand how to determine affordable coverage

2. Manage employees by class of employees

• Who is Full Time 

• Who is Part Time 

• Who is a Seasonal Employee?

• Difference between Seasonal “Employee” / Seasonal “Worker” 

• Variable Hour Employees 

3. Actively manage employee eligibility for the entire calendar year

4. Timely offer Affordable MEC/MV Health Benefits to full time employees (working 30 or more hours weekly)
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Common Employer Mistakes 

Common Employer 
Mistakes Part I 
Employer Information 

• Don’t Use DBA 

Part II 
Common Mistakes 
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Common Employer Mistakes 

Common Employer 
Mistakes Part III 
Employer Information

• How to count employees –
Why PR records need to be 
maintained w/ hire & term 
dates – (Full Time / Part 
Time status)
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Common Employer Mistakes 
Common Employer 
Mistakes
Part IV ALE Member Information

• Common Ownership Rules 
Apply

• 80% Common 
Ownership

• Includes family members 
(brother, sister, spouse, 
parent, etc.)

• List ALE with highest number 
of employees first

• List all ALE members



14BASIC – HR Compliance & Technology

Common Employer 
Mistakes 
Employee Information 

• Not using Employee’s Formal Name

Line 14   Common Miscoding

Line 15 Common Mistakes 

Line 16   Common Miscoding 

Common Employer Mistakes 



15BASIC – HR Compliance & Technology

ACA 1095-C Coding
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ALE Determination / FTE Count 
ALE - FTE Calculation

• An employee with 130 or more hours per month is considered FT for the month for purposes of 
determining whether an offer of coverage is required.

• An employee with 120 hours or more per month is considered FT for the month for purposes of
determining ALE status.

• The hours of all employees with less than 120 hours per month are added and then divided by 120 to 
determine the total FTEs for purposes of determining ALE status.

ALE Calculation

• Add each month’s total FT and FTE counts for all 12 months in the preceding tax year and divide by
12. Round down to get your ALE status.

• If the result is 50FT/FTE or greater, then you are an ALE.
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The Payroll Challenges
• Maintain current employee addresses on file

• Understand that the SSN verification system for ACA reporting is “not the same” as it is for Payroll (More restrictive –
Less forgiving)

• Employee Name
• As it appears on the SS Card should be used for payroll purposes (potential rejection, especially for foreign 

nationals) 

• Maintain “accurate” Hire & Termination Dates as part of EE payroll record
• Inactive employee status does not transition over to ACA filing

• Maintain Employee Status Information Uniformly 
• Full time / Part Time / Seasonal Worker / Seasonal Employee / Variable Hour Employee 
• Change employee status as applicable on payroll records – by date of event

• Uniformly cross reference job titles with Employee Status or Classes:
• Examples: Manager FT / Manager PT;   Hrly. Maintenance FT or PT
• Define part-time as less than 30 hours weekly… 
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From the Employer Side
So, an employee goes to the Exchange – What happens next?

1. IRS is doing random reviews / audits of past employer filings
• Started with 2015 and now reviewing 2016 & 2017 Filings
• Will start in 2020 reviewing 2018 
• If captured during an IRS internal review – inaccuracies in employer 1094-C may trigger a review of the State Exchange 

Data files (for employees who opted for Health benefits from the exchange and received a subsidy)

2. Employees who went to the exchange and received a subsidy indicated the employer did not make them an affordable 
offer of coverage 

• Was the employee full time or part-time? 

3. Did the employer file a 1094-C w/ 1095-C forms? 
• If FT, then there is a possibility the employer will receive an IRS penalty notice 
• So how does the IRS know if I was supposed to file a 1094-C or not?  

• They don’t know for sure but gather data from employees who seek coverage from Fed/State Exchanges 

Also, Employer federal business tax records and state payroll records are clear indicators on the “estimated” 
number of employees working for an employer. 
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Employer Shared Responsibility Payment 
(ESRP) 

ESRP Notices | ACA  
What happens if….. 
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Employer Shared Responsibility Provisions
ALEs must

Offer Affordable Minimum Essential Coverage 
(MEC) health coverage providing Value to their 
full-time (FT) employees and at least Minimum 
Essential Coverage to their dependents

Or

Potentially be subject to an employer shared 
responsibility payment

Liability exists if employer (ALE):

(a) Penalty: Employer does not offer coverage to at least 95% of 
FT employees (and their dependents) and at least one FT 
employee receives a premium tax credit (PTC) $214.91 (M) / 
2,578.92 (A) Xs all FTE - 30) ~ 2020 Rate  

or

(b) Penalty: Employer does offer to 95% of FT employees (and 
their dependents), but at least one FT employee receives a PTC 
from the Marketplace (Exchange) – 2020 (b) amount ~ $321.66 (M) 
/ 3,859.92(A) per EE that receives a subsidy form the Exchange 

Reason for an individual PTC:  
• not offered
• unaffordable, or 
• did not provide minimum value 
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IRS Enforcement of Pay or Play Penalty – Letter 226J
• ALEs must

Offer Affordable Minimum Essential Coverage 
(MEC) health coverage providing Value to their 
full-time (FT) employees and at least Minimum 
Essential Coverage to their dependents

OR

Potentially be subject to an employer shared 
responsibility payment

• Liability exists if employer 
(ALE):

(a) Penalty: Employer does not offer coverage to at least 95% of FT 
employees (and their dependents) and at least one FT employee 
receives a premium tax credit (PTC) $214.91 (M) / 2,578.92 (A) 
Xs all FTE - 30) ~ 2020 Rate  

OR
(a) Penalty: Employer does offer to 95% of FT employees (and their 

dependents), but at least one FT employee receives a PTC from 
the Marketplace (Exchange) – 2020 (b) amount ~ $321.66 (M) / 
3,859.92(A) per EE that receives a subsidy form the Exchange

Reason for an individual PTC:  
• not offered
• unaffordable, or 
• did not provide minimum value 
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IRS Enforcement of Pay or Play Penalty – Letter 226J

• In most cases, the employers who are receiving the *notices 
appear to have inaccurately completed their IRS Form 1094-C 
form regarding whether or not the employer offered coverage to 
an individual employee or at least 95% of its full-time 
employees

*Initial Tax penalty notices sent to employers are “inquiries” and not an actual 
penalty $$$
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IRS Enforcement of Pay or Play Penalty – Letter 226J

• The IRS notice will list one or more employees who went to the 
exchange and received a premium tax credit, triggering the 
penalty

• If the “a” penalty does not apply, the employer can still be 
subject to the “b” penalty for each full-time employee who was 
not offered affordable, minimum value coverage and who 
received a premium tax credit
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ESRP Assessment and Payment
• IRS will send the Employer an inquiry notice
• IRS will check to see if the employer filed a 1094-C Form for that Year (2015 & 2016 is what they are 

checking now) 
• A 226J Letter - Notice w/ “Proposed” Penalty Amount will be sent to the employer 

– Employer has 30 days to respond (can be extended an additional 30 days) 
• Form 14764  - Opportunity to agree, reduce penalty or state no penalty due & to identify an authorized 

representative to contact IRS 
– Optional – Form 2848 POA (can be used but not necessary to respond to the 226J Notice)

• Form 14765  - Lists Employees who went to the exchange & received a subsidy 

Note: If Employer fails to respond to the 226J Letter / Notice the IRS will 
• Send a reminder notice allowing 15 days to respond
• Assess the (a) or (b) penalty – based on the information provided on the filed 1094-C form



25BASIC – HR Compliance & Technology

5699 Letters Reporting Penalties

• IRS can assess $270 penalty per return for late, incomplete or 
incorrect forms

• IRS can assess another $270 penalty for failure to provide a 1095 form 
to employees 

• IRS granted relief for incomplete or incorrect returns for prior years if 
good faith effort

• IRS has not indicated if it will extend good faith relief to 2019 reporting 
(due in first quarter of 2020)
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ESRP Assessment and Payment
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ESRP Assessment and Payment
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IRS 5699 Letter  / 5698 Follow-up Letter 
What happens if I did not file a 1094-C in past years (2015, 2016, 2017 and now 2018) 
 Am I in IRS Trouble?  Answer: Maybe Yes / Maybe no (right now) 
IRS is doing  random review of employers – Based on number of W-2 issued to determine if there 
should be a 1094-C on file for that employer for the year (currently reviewing 2016 & 2017) – will start 
reviewing 2018 in 2020. 

OR
An employee went to the exchange and obtained coverage and possibly a subsidy: telling the 
exchange that you (the employer) did not offer them affordable health benefits.
 The IRS is checking individuals who went to an exchange and received a subsidy – back checking 

their employer filings to determine if a 1094-C was filed for that year. (In this case, the IRS is 
checking 2016 & 2017 and will start reviewing 2018 in 2020)      

What happens next: IRS issues a 5699 “Inquiry” Letter to the Employer – if the employer does not 
respond to the 5699 Letter, a follow up IRS letter (5698) will be sent. If the employer fails to respond to 
this letter, the next step is….. a CP220J “penalty notice” is sent requiring payment of the penalty. 
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IRS 5699 Letter 



30BASIC – HR Compliance & Technology

5698 IRS Follow-up Letter
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CP220J IRS Penalty Notice



THANK YOU
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Request a Proposal
For you or your client at this link:
https://www.basiconline.com/request-a-proposal/

BASIC Sales
888-602-2742

https://www.basiconline.com/request-a-proposal/


Disclaimer

• This presentation is designed to provide general 
information in regard to the subject matter covered. It 
is provided with the understanding that BASIC is not 
engaged in rendering legal or other professional 
services. If legal advice or other expert assistance is 
required, the services of a competent attorney or 
other professional person should be sought. Due to 
the numerous factual issues which arise in any 
human resource or employment question, each 
specific matter should be discussed with your 
attorney.
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