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HR Solutions Come Full Circle

HR solutions should be simple.

Keep it BASIC.

BASIC’s integrated HR 
solutions come full circle for 
employers nationwide. 
Consistently recognized as an 
Inc. 5,000 Fastest Growing 
Private Company, our 
expertise allows  you to control 
costs, manage risks and 
improve staff focus and 
effectiveness. 
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TITLE

The materials and information have been prepared for 
informational purposes only. This is not legal advice, nor 
intended to create or constitute a lawyer-client 
relationship. Before acting on the basis of any 
informational or material, readers who have specific 
questions or problems should consult their lawyer.
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• President Elect Trump’s statement on 
immigration (from donaldjtrump.com): 

• “All immigration laws will be enforced – we will 
triple the number of ICE agents.”

• “Turn off the jobs and benefits magnet.”

Government Enforcement Efforts Likely 
to Increase



BASICONLINE.COM | (800) 444 -1922 5

Workforce Enforcement 

Strategy

ICE has been aggressively 
investigating and using criminal 
prosecution of employers who 
knowingly hire unauthorized aliens.
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Workforce Enforcement 

Tactics

ICE uses (1) individual criminal prosecution, 
(2) seizure of assets, and (3) imposition of 
meaningful civil penalties.
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Workforce Enforcement 
Tactics

• Plea deals

• Criminal forfeiture

• Witness visas (S visa class – “snitch visa”)
• Barred from federal and state contracts
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Criminal Investigations

ICE criminal investigations of employers are 
focused on:

• Employing unauthorized workers with 
knowledge or willful blindness

• Worker exploitation

• Harboring or aiding illegal workers
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UNFAIR IMMIGRATION-RELATED 

EMPLOYMENT PRACTICES, 
DISCRIMINATION, AND PENALTIES
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Unlawful Discrimination and 
Penalties for Prohibited Practices

Anti-discrimination provisions of the Immigration
and Nationality Act (INA) prohibit 4 types of
unlawful conduct:

1. Citizenship or immigration status discrimination;

2. National origin discrimination;

3. Unfair immigration-related employment 
practices during hiring processes or

Form I-9 completion (document abuse); and

4.   Retaliation.
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Unlawful Discrimination and 
Penalties for Prohibited Practices

• The Office of Special Counsel for Immigration-Related 
Unfair Employment Practices, part of the Department of 
Justice, enforces the anti-discrimination provision of the 
INA; new name as of 01/18/2017 “Immigrant and 
Employees Rights Section.” 

• The U.S. Equal Employment Opportunity Commission 
(EEOC) enforces Title VII of the Civil Rights Act of 1964 
(Title VII) and other federal laws that prohibit 
employment discrimination based on race, color, national 
origin, religion, sex, age, disability and genetic 
information. 

• Title VII covers both intentional and unintentional acts of 
discrimination.
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Unlawful Discrimination and 
Penalties for Prohibited Practices

Unfair immigration-related employment practices may lead to one or
more corrective steps, including:

1. Hiring or reinstating, with or without back pay, individuals directly 
injured by the discrimination;

2. Posting notices about employee rights and employer obligations;

3. Educating all personnel involved in hiring about employer sanctions
and antidiscrimination laws. 

The court may award attorneys’ fees to prevailing parties. 
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Unlawful Discrimination and 
Penalties for Prohibited Practices

“Document abuse” now called “unfair immigration-related 
employment practices” can be broadly categorized into four 
types of conduct:

1. Improperly requesting that employees produce more   
documents than are required by Form I-9;

2. Improperly requesting that employees present a particular 
document, such as a “green card”;

3. Improperly rejecting documents that appear to be genuine 
and to related to the employee; and

4. Improperly treating groups of applicants differently when 
completing Form I-9.
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Unlawful Discrimination

Violations of the anti-discrimination provision
of the INA and may lead to a civil money
penalty of not less than $110 and not more
than $1,100 for each individual discriminated
against.
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DHS / ICE

AUDITS
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In the administrative setting, the playing rules tend to 
favor the government. Investigating ICE agents issue 
their own subpoenas for employers' records. 
Administrative judges determine the facts and the 
defendant's liability; juries are not an option. 

DHS/ICE Audits
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DHS/ICE Audits

• I-9 Audit - Discover improper documentation 
or maintenance

• Audits can lead to further investigation and 
significant fines and penalties

• Going after corporate officers, human 
resource representatives, supervisors, and 
contractors
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Common Notices

ICE will notify the employer, in writing, of the intent to 
audit the I-9s.  The following are the most common 
notices:

• Notice of Inspection 

• Notice of Suspect Documents

• Notice of Discrepancies

• Notice of Technical or Procedural Failures

• Warning Notice

• Notice of Intent to Fine (NIF)
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NEW FORM I-9
• Released November 18, 2016

• Required use 01/22/2017
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New Form I-9

• Changes to the form and instructions
• Purpose is the same

• Revisions designed to minimize error

• Revised as part of USCIS forms and 
rules modernization efforts
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New Form I-9

• Revised Spanish version as well
– may only be used as a translation guide (except 

in Puerto Rico)

• Updated Handbook for Employers, M-274 
“coming soon”
– 65 pages to explain a two-page form
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• ALL employees hired after November 6, 1986, are 
required to have an Employment Eligibility 
Verification Form (Form I-9) on file with the employer 

• Includes U.S. citizens!

I-9 Compliance 
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Section One

• Employee must fill out Section One after job accepted, but 
before first day of employment
– Name (maiden name, or other last names used)
– Address
– Date of Birth
– Check status in United States

• Work authorization must include expiration date
– Signature and date (required even if prepared by 

translator)
– Preparer or translator certification 

• Optional Information
– Social Security Number  
– E-mail address
– Telephone number
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Section Two

• Employer must complete the form within 3 business 
days of the date employment begins

• Employer must review the original documents and 
complete Section Two

– Document title

– Issuing authority

– Document number

– Expiration date (if any)

– Date employment begins (often missed)
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Section Two

• Employees must provide documents within 3 
business days of the date employment begins

• If not in possession of documents, must provide a 
Receipt Notice or I-94 Card within 3 business days 
and the actual documents within 90 days

• Employees are not required to show a Social 
Security card for I-9 purposes unless the employer 
participates in E-Verify
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Section Two

• Examine one document

from List A or

one document from List B

and one from List C

• Employer cannot specify

which documents they will

accept from an employee
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Section Two 

• What are you certifying?

– On its face, the document reasonably appears:

1)  To be genuine

2)  To relate to the employee

– You are not attesting to the person’s status or 
identity
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Section Three

• Updating and Reverification  

• THIS IS CRITICAL!

– Employee name changes

– Employee leaves and is rehired 

– Work authorization expired
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RETAINING I-9s
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Retaining Forms

• Completed I-9s must be retained for:

– 3 years after the date of hire; or

– 1 year after employment ends, whichever is 
later

• For example, if an employee retires from 
your company after 15 years, you will need 
to store his/her I-9 for a total of 16 years

• Must remain easily accessible

– If the USCIS requests to see I-9s, they must 
ALL be available in 3 days
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Retaining Forms

• Electronic Storage
– Fillable printable Form I-9 on www.uscis.gov
– Electronic storage system must include:

• Security and reliability
• Read-only format to prevent editing to completed 

Form I-9
• Inspection and quality assurance program with 

regular evaluations
• Retrieval system with indexing system and search 

capability
• Ability to reproduce legible and readable hard 

copies

http://www.uscis.gov/
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Retaining Forms

• Electronic Signature:

– System to capture electronic signatures

– Ability to affix the electronic signature at the time 
of transaction

– Create and preserve a record verifying the 
identity of the person 

– Provide a printed confirmation of the transaction, 
at the time of the transaction, to the person 
providing the signature 
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BEST PRACTICES
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I-9 Compliance Best Practices

1. Have a written policy in place which states the 
company’s position on immigration compliance and 
completion of the I-9 forms.

2. Do not store the I-9 forms with the employee personnel 
files.  This could lead to the Department of Homeland 
Security or the Department of Labor reviewing all of 
your personnel files.

3. Store the I-9 forms in three separate files:  one for 
current employees for whom reverification will never 
be required, one for current employees for whom 
reverification is required, and one for terminated 
employees.
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I-9 Compliance Best Practices 
(cont.)

4. Designate company representatives who will        complete 
and maintain the I-9 forms and provide training and 
refresher instruction as appropriate.

5. Complete I-9 forms at the same point in the hiring process 
for all employees, preferably before the employee begins 
working.

6. Do not retain copies of the supporting documents which are 
presented by employees during the I-9 process.  If you 
choose to retain the supporting documents, be sure you 
keep them for everyone.  

The key is to be consistent.
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I-9 Compliance Best Practices 
(cont.)

7. Provide the I-9 instructions to the newly hired 
employee at the time the I-9 form is being completed.

8. Develop resources and reference materials for use by 
the company representative who will complete and 
maintain the I-9 forms, including a copy of your 
written policy and a copy of the government’s I-9 
Handbook for Employers.

9. Perform periodic internal audits of your I-9 forms to 
ensure adherence to your policy.
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I-9 Compliance Best Practices 
(cont.)

10. Use your audits as an occasion to review and revise 
your written policy to address any problem areas 
revealed by the audit.

11. Consider whether it is beneficial to use I-9 compliance 
software (e.g. I-9 Zoom or Tracker I-9).  This may be 
particularly useful for employers participating in E-
Verify and employers with over 100 employees.

12. Do not seek advice from the Department of Homeland 
Security.  If you have any questions, contact your 
immigration lawyer.
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Completing the I-9 Remotely

• The employer can designate anyone to serve as its 
Authorized Representative for completing the I-9. 
Notaries, attorneys, registered agents, bank tellers, etc.

• The Authorized Representative should receive:
– Written authority, limited to the I-9
– Instructions on completing the I-9
– Information to complete the form:

• Name and address of the employee and employer
• Start date

– Contact information at company for questions
– Address to return completed I-9

• Have Authorized Representative make copies of 
documents
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Completing the I-9 Remotely

• Review the I-9 immediately
– Send a fax or scan to HR before the employee 

leaves

– If Section 1 is incomplete/wrong send it back to 
the employee

– If Section 2 is incomplete/wrong coordinate with 
Authorized Representative to make corrections
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Correcting Your I-9s

• If you conduct an internal audit you will
find mistakes.  

• The simple advice is: fix the mistakes 
when you find them.

• The complicated advice is: don’t make 
things worse.  
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Correcting Your I-9s

• What you should do:

– Be consistent.  Whatever you decide, do 
it for everyone.

– Compare your I-9s against an employee 
payroll list.  This is how ICE begins.

– Consider making a chart that 
summarizes all of the corrections and 
why they were made.
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Correcting Your I-9s

• What you should not do:

– Erase, use whiteout, correction tape or 
black marker

– Correct things that do not need it

– Backdate corrections or otherwise 

make it appear as though it was 

correct from the beginning



BASICONLINE.COM | (800) 444 -1922 53

Correcting Your I-9s

• Section 1 mistakes must be corrected by 
the employee

• Section 2 mistakes must be corrected by 
the same employer representative who 
signed Section 2

• Line through incorrect information and 
insert the correct clarification where it can 
be clearly seen
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Correcting Your I-9s

• Make minor changes in a different color ink

• Always initial and date the corrections as of 
the date they are made

• If the I-9 is beyond repair, complete a new I-9 
and attach it to the old form  

• Wrong version

• Section 2 not signed

• No space to highlight corrections
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Contact the Presenter

John F. Koryto

269.226.2979

korytoj@millerjohnson.com

http://millerjohnson.com/attorney/baumanm/
http://millerjohnson.com/attorney/baumanm/
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Contact Us

HR solutions should be simple.

Keep it BASIC.

800.444.1922
sales@basiconline.com
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BASIC’s Award Winning Services
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Request a price quote or 
proposal for one or more 
of BASIC’s services.
• FMLA

• FSA / HRA / HSA

• COBRA

• Payroll & Timekeeping

• Absence Management

Learn more about 
BASIC’s Employer 
Compliance Services

• ERISA Essentials

• 2016 6055 & 6056 

ACA Elevate 

https://www.basiconline.com/product_services/request-a-proposal/
https://www.basiconline.com/erisa-essentials/
https://www.basiconline.com/solutions/ba/aca-elevate-employer-compliance/
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Disclaimer

This presentation is designed to provide accurate 
information in regard to the subject matter covered. It is 
provided with the understanding that BASIC is not engaged 
in rendering legal or other professional services. If legal 
advice or other expert assistance is required, the services of 
a competent attorney or other professional person should be 
sought. Due to the numerous factual issues which arise in 
any human resource or employment question, each specific 
matter should be discussed with your attorney. 


