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HR solutions should be simple. 
Keep it BASIC. 

BASIC’s integrated HR 

solutions come full circle for 

employers nationwide. 

Consistently recognized as an 

Inc. 5,000 Fastest Growing 

Private Company, our 

expertise allows  you to control 

costs, manage risks and 

improve staff focus and 

effectiveness.  
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Jeff Nowak – Partner & Author of FMLA Insights 
Jeff Nowak serves as co-chair of Franczek Radelet’s 
Labor and Employment Practice Group. Named in 2012 
one of the “Top 40 Attorneys under 40” in Illinois, Jeff 
represents private and public sector management clients 
in all areas of labor and employment law. Jeff is a 
nationally-recognized leader in the areas of the Family 
and Medical Leave Act and Americans with Disabilities 
Act, including counseling employers on compliance with 
FMLA and ADA regulations, conducting FMLA/ADA 
audits and training and successfully litigating FMLA and 
ADA lawsuits. Notably, he serves as author of the well-
respected FMLA Insights blog (www.fmlainsights.com), 
which has been named by the ABA Journal as one of the 
top 100 legal blogs for the past three years. 
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Agenda 

 

• Overview of FMLA abuse, intermittent leave 

 

• Real-life scenarios  

 

• Top 10 Practical Steps to Identify, Manage and 
Prevent FMLA Abuse 

 

• Your Questions  
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“Chronic” FMLA Headaches 
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• Where a chronic serious health condition is 
involved, what drives employers mad? 

 

– Tracking intermittent FMLA Leave 

– Vague medical certification 

– Employer unsure about legitimacy of leave 
request 

– Chronic abuse of intermittent FMLA Leave 
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Intermittent Leave 
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• FMLA = block, intermittent, reduced schedule 

 

• Main culprit of FMLA abuse – Intermittent Leave 

– Lends itself to abuse 

– Reduced schedule: FMLA leave schedule that 
reduces employee’s usual number of working 
hours per week/day 
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Intermittent Leave 
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• Employer required to grant intermittent or reduced 
schedule leave only when such leave is medically 
necessary and the necessity is best accommodated 
through intermittent leave or reduced schedule 

 

• Examples: 

– Medical appointments 

– Prenatal exams 

– Migraines 

– Restricted work hours (e.g., worker’s comp) 
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Frannie 
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• Frannie is one of your project managers 

• Suffers from irritable bowel syndrome 

– Certification indicates 2 days/mo; 1 day ea. 

– Past three months: 
• Calls into supervisor’s voicemail to avoid live person; 

often calls shortly before his shift 

• On some occasions, reports chronic condition; on 
other occasions, reports that he’s “not feeling well 
again” or simply “taking an FMLA day” 

• 3x/2x/3x 

• Almost all on M or F 

www.franczek.com 



The Inquisition 
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• “The Employer may find it necessary to inquire 
further to determine if the leave is because of a 
serious health condition . . .”  
29 C.F.R. 825.302(c) 

• Fairly broad right to talk directly to employee 

• Employer has right to know: 

– what the medical facts are 

– why the employee cannot perform the job 

– time periods involved 

– whether this is recurring, and whether doctor is involved 
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Establish a Call-in Policy 
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• Employee must comply with employer’s usual and 
customary notice and procedural requirements for 
requesting leave, absent unusual circumstances 

• If employee does not follow, FMLA may be delayed 
or denied 

• Importance of call-in policy and following 
employer’s procedural requirements 
– Banaszak v. Ten Recovery Network., 2013 WL 2623882 (6th Cir. 2013) 

– Lanier v. Univ. of Texas Southwestern Medical Cntr., 2013 WL 2631316 
(5th Cir. 2013) 
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Recertification 
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• General Rule: 

– No more often than every 30 days and with an absence 

– If duration specified is longer than 30 days, cannot seek 
recertification until that period is exhausted 

• Exception: Employer can seek recertification every  
6 months, regardless of duration 

– Others: 

• Employee requests an extension 

• Circumstances have changed significantly 

• Receive information that casts doubt on the validity 

• Duration/period has expired and absence occurs 
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Frequency/Pattern 
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• Do we have a significant change in frequency?  

    29 CFR § 825.308(c)(2) 

• Pattern? 

– “. . . the employer may provide the health care provider 
with a record of the employee’s absence pattern and ask 
the health care provider if the serious health condition and 
need for leave is consistent with such a pattern”   

– Use correspondence to your advantage 
• Letter to HCP explaining background: fact pattern, express concern 

• Invite HCP to explain why need for leave occurs on Fri./Mon. 

• Use new certification form for HCP to complete 
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Social Media…Meet my friend,           

the FMLA 
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The Social Media Bust 
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• Frannie: needs to care for mom in Peru 

• Needs continuous leave for 6 weeks; provides certification 

• Two weeks into Frannie’s FMLA leave, one of her co-workers, 
Molly, tells Director of Employee Relations: 

– Molly is Facebook friends with Frannie 

– She was on Frannie’s Facebook page this past week 

– Photos show Frannie with friends traveling in Italy 

– A photo – one of many – was posted last night showing 
Frannie’s location in Rome, Italy 

 Here’s the photo of her new FB profile pic   
 Frannie is the one in front… 
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Waaaaaahoooooo!! 
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Honest Belief Defense 
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• Some courts: job protection can be denied based on 
an “honest belief/suspicion” that the employee was 
abusing leave 

• In particular, Sixth and Seventh Circuits have adopted 
this standard 

 

 

 

 

• Analysis is largely fact-intensive 

 

 

“Honest belief/suspicion” test (7th Cir.): 

An employer “need not conclusively prove that 

[the plaintiff] had misused her leave;  

an honest suspicion will do.”  
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Honest Belief Defense 
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 Jaszczyszyn v. Advantage Health Physician Network, 

2012 WL 5416616 (6th Cir. 2012) 

– “[S]o long as the employer honestly believed in the 

proffered [lawful] reason given for its employment 

action, the employee cannot establish pretext even if 

the employer’s reason is ultimately found to be 
mistaken, foolish, trivial, or baseless.”  

• Lineberry v. Detroit Medical Center, 2013 WL 438689 

(E.D. Mich. 2013) 

– Employee was granted leave for bad back 

– Later, employer uncovered pictures on Facebook: 

employee drinking; photo of her on sports boat 

– Fired due to dishonesty   
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Honest Belief: Best Practices 
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• Courts look for complete/exhaustive investigation  

• Employers lose when there is no sense of “due process” or 

there is a rush to judgment 

• What is a complete investigation of the facts? 

– Get complete facts, gather information, mindful of state laws 

– Meet with Frannie, and during meeting:  

1) Confirm her request for a continuous leave of absence  

2) Confirm the need to care for mom during requested period 

3) Confirm she understands how seriously you take fraud 

4) Ask if she stayed in Peru during entire time period; inquire 

whether she left the country 

5) Tell her what has been reported; show her Facebook entries 

– Timing of meeting 
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10 Practical Steps to  

Identify, Manage and Prevent 

FMLA Abuse 
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Before Leave Occurs 
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1. Put controls in place before FMLA 
abuse has a chance to infiltrate 

– Establish and enforce reasonable call-in 
policy and procedures 

– Use script of questions 

– Use Leave of Absence form, submit to HR 

– Personal Certification 

– Require Dr. note for paid sick days 
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Before Leave Occurs 
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2. Seek medical certification wherever 
possible; attach job description 
 Initially 
 Every leave year 
 Every time reason changes 
 Request for extension of leave 
 Push back on insufficient information 

– Duration? Frequency? Diagnosis? Planned 
treatment? 

– Intermittent leave medically necessary 
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Before Leave Occurs 
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3. Authenticate/clarify certification when 
the medical certification is inadequate 
or incomplete 
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During FMLA Leave 
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4. Use second and third opinions where appropriate 

5. Recertification! 

 Obtain at first available instance 

 Frequency/duration inconsistent 

 Pattern of suspicious absences 

 Circumstances cast doubt on continuing validity 

 Send letter/attendance record to health care provider 

6. Track absence pattern; stay in touch with employee 
during leave – require check-in 
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During and After FMLA Leave 
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7. Establish policy prohibiting second job; consider 
surveillance/investigator in egregious cases 

 

8. Address performance issues 
 Don’t ignore performance problems 

 If employee has non-FMLA attendance issues, note this 
on the disciplinary form 

 

9. Establish audit process for employees on 
intermittent leave 
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Before, During and After FMLA 

Leave 
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TRAIN YOUR EMPLOYEES! 
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 ? ? ? ? ? ? Questions 

We’re proud to offer a full-circle solution to your HR needs. BASIC offers 
collaboration, flexibility, stability, security, quality service and an experienced 
staff to meet your integrated HR, FMLA and Payroll needs. 
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Contact the Presenter 
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Jeff Nowak 
Franczek Radelet P.C.  

jsn@franczek.com    

www.franczek.com 

www.fmlainsights.com 

 @jeffreysnowak   

 

http://linkedin.com/in/jeffnowak 
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Contact Us 

HR solutions should be simple. 
Keep it BASIC. 

800.444.1922 

sales@basiconline.com 

www.basiconline.com 
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BASIC’s Award Winning Services 
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Request a price quote or 

proposal for one or more 

of BASIC’s services. 

• FMLA 

• FSA / HRA / HAS 

• COBRA 

• Payroll 

• Absence Management 

Learn more about 

BASIC’s Employer 

Compliance Services 

• ERISA Essentials 

• HIPAA Privacy and Security  

• Labor Law Posters 
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Disclaimer 
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This presentation is designed to provide accurate information in 
regard to the subject matter covered. It is provided with the 
understanding that BASIC is not engaged in rendering legal or 
other professional services. If legal advice or other expert 
assistance is required, the services of a competent attorney or 
other professional person should be sought. Due to the numerous 
factual issues which arise in any human resource or employment 
question, each specific matter should be discussed with your 
attorney.  
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